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Environmental Justice:

Stakes, Stakeholders, Strategies

By Eileen Gauna and Sheila Foster

L

ike the civil rights movement that
preceded it, the U.?, environmental
justice movement was propelled
. into mainstream political discourse and
popular consciousness by grassroots
activism. Long before the terms
"environmental racism" or
"environmental
justice" were coined, ordinary men and
women were thrust into extraordinary
leadership roles as they struggled against
environmental degradation in their com
munities and the decision makers who
controlled their environment. They
organized efforts against businesses and
institutions and environmental, land, and
transportation practices that too often left
them bearing a greater share of pollution
than their (usually) whiter and more
affluent neighbors.
: These activists-predominantly low
income and/or people of color-were fed
up with living in the shadows of industri
al facilities, contaminated land, trans
portation corridors, concentrated animal
feeding operations, mining operations,
contaminated aquifers, and other r1sk
producing and resource-depleting prac
tices. They were also sick-literally-of
unbearable smells, dust, noise, poisonous
air, unexplained skin rashes, birth defects,
respiratory illnesses, and rare cancers.
Urban communities started to demand the
right to dean, safe environments. Tribes
and other indigenous peoples wanted
recourse in the face of ruined sacred sites
and degraded rangelands and forests.
During the last twenty years, these diverse,
localized grassroots efforts have coalesced
into a vibrant nati.onal and international
political movement, leading protests,
bringing lawsuits, and influencing policy at
the highest levels of government.

The Legacy
The environmental justice movement
began building momentum in the early
1980s, sparked by direct action protests
over the siting of hazardous waste facili
ties in communities of color. The earliest
of these high-profile events was a nonvi-
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olent 1982 demonstration against a
polychlorinated biphenyl (PCB) landfill in
predominantly African American Warren
County, North Carolina. Although plans
for the landfill went forward, the action
led to more than 500 arrests and
generated increased public interest in
the idea that minority areas were targets
for hazardous land uses. Arguably the
best-known work documenting this
inequitable distribution was the United
Church of Christ Commission for Racial
Justice's landmark 1987 national study
finding that race was the most significant
variable in determining the location of
risk-producing facilities.
later studies similarly found correla-

1.

tions between communities of color and
exposure to a variety of environmental
· hazards. A 1991 review performed by
the Environmental Protection Agency
(EPA) confirmed that racial and ethnic
minbrities were disproportionately
located near hazardous facilities and
also suffered disproportionate
exposures to air pollutants,
contaminated fish, agricultural
pesticides, and adverse health effects
from exposure to lead, especially in
children. That same year, the National
Law Journal found significant disparities
in the enforcement of federal environ
mental laws-for example, penalties for
violations ran nearly 500 percent higher
in predominantly white communities.
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Contaminated sites in non-white areas
were targeted for cleanup more slowly,
and cleanup took longer and was less
protective than in predominantly white
areas.Unequal Protection: The Racial
Divide in Environmental Law, NAT'L L.J.,
Sept.21, 1992, at S1-12.
These findings sparked a controversy
about the methodology of the studies.
Various academics and commentators
debated the underlying causes behind
the disparities, posing a "chicken or
egg" question about which came first
the hazardous facility (or noxious land
use) or the minority community.Their
premise was that poor, minority popula
tions were "coming to the nuisance"
i.e., moving to neighborhoods that
already had these hazardous facilities
and, thus, cheap housing and land.
Interestingly, one national study found
that very poor areas tend to repel, rather
than attract, hazardous waste facilities
(contradicting the theory that low-cost
land is the primary factor in a siting
decision).
As one might expect, direct evidence
rarely exists that communities of color are
targeted for the siting of hazardous facili
ties. In fact, more recent regional studies
suggest an intricate mix of social phe
nomena underlying the racial disparities.
In the Los Angeles area, for example, the
choice for siting hazardous projects usu
ally is a community experiencing a
demographic shift from one ethnic
minority to another, which weakens the
social ties and investment in such com
munities and renders them less able to
mobilize a challenge. Environmental jus
tice advocates argue that the "chicken or
egg" debate obscures how historical dis
crimination in zoning, in addition to sit
ing criteria that relies upon the legacy of
similar practices, produces the current
inequalities.
In contrast, some authorities have
been more candid about targeting low
income communities. For example, a
1984 report prepared by a consultant to
the California Waste Management
Board advised that middle- and high
socioeconomic-strata neighborhoods
should not fall within the one- and five
mile radii of a proposed site. In the
international arena, the World Bank's
former vice president and chief econo
mist, Laurence Summers (now president
of Harvard University), suggested in an
internal memorandum, "Shouldn't the
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World Bank be encouraging more
migration of the dirty industries to the
LDCs [less developed countries] ... I
think the economic logic behind dump
ing a load of toxic waste in the lowest
wage country is impeccable and we
should face up to that." Because of civil
rights and constitutional legal doctrine,
howeve1� exposing the interplay
between race and class is problematic
there is no right to equality on the basis
of class.
The Challenges
Despite the dismal track record of
constitutional and civil rights claims in
the courts and in the administrative agen3

>'
f9f1qIB=t .· •
J

nJ�tt>i;y

< • ..

cies, these claims often are important
components of a larger political and legal
strategy to obtain relief for overburdened
communities.Environmental justice
advocates often use state and federal
environmental laws along with media
campaigns and other organizing strate
gies to keep future hazardous facilities
out of these communities. Traditional
environmental law cases have been more
successful, but their drawback is that the
legal framework uses the arcane termi
nology of pollution control requirements,
not the racial, political, and economic
considerations.
Challenges also have been made
based on disparities that exist in deci-
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sion-making processes for environmental
projects. The highly technical arena of
environmental regulation is a pervasively
unequal playing field. Environmental jus
tice activists often are volunteers who are
short on time, resources, or specialized
knowledge to challenge decisions ade
quately. Activists also are prone to
encounter curious obstacles in the par
ticipatory process, including lack of
access to important information and hos
tility from regulators and other stakehold
ers. And this lack of access likely will
worsen in years to come.
The recently enacted Data Quality
Act and homeland security legislation
will make it increasingly difficult for
impacted communities to obtain infor
mation about the neighbors who pollute
their environments. The Data Quality
Act places a burden on agencies to
establish the reliability of information
disseminated by the government, and
creates cumbersome procedures for
challenging such information.
Homeland security legislation may
restrict information about facility acci
dents and emergency response plans.
Moreover, Attorney General John
Ashcroft's expansive interpretations of
the standards for exemptions under the
Freedom of Information Act are expect
ed to hamper communities' ability to
obtain vitally important information
about exposures and risks that affect
their lives.
Environmental disparities also exist in
agency standards, program designs,
enforcement, and cleanup of contami
nated properties. The EPA's standard for
safe fish consumption from bodies of
• water meeting its standards, for exam
ple, was set with the assumption that the
"average" person consumes six and a
half grams of fish per day-one eight
ounce serVing per month. But, as the
National Environmental Justice Advisory
Council noted in a recent report to the
EPA, communities of color, low-income
communities, Native American tribes,
and other indigenous peoples constitute
populations highly exposed to cont.tmi
nants in fish, plants, wildlife, and aquat
ic environments. The EPA subsequently
revised its standard to 17 .5 grams of fish
per day for the general population; how
ever, many federal and state water quali
ty standards now in effect still are based
on the old six and a half gram
allowance.
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Significant potential for racial dispari
ty also occurs in the EPA's pollution con
trol programs. A recent successful
ch�llenge by the local activist group
Communities for a Better Environment
(CBE) to a California air pollution pro
gram revealed that a plan to reduce air
pollution actually resulted in worsening
air quality in predominantly Latino com
munities near three participating refiner
ies. Workers at the terminals additionally
faced increased risks of exposure. CBE
successfully challenged the program, but
the tradeable rights to pollute that were
the program's primary strategy continue
to be touted as the most popular and
efficient way to reduce pollution overall.
This is evidenced in the Bush adminis
tration's recently proposed legislation of
the Clear Skies Act, which would adopt
a pollution-credit-trading approach to
regulate dangerous toxins from power
plants. The EPA and state environmental
agencies have yet to adequately address
the potential of these market programs
to cause or exacerbate toxic hot spots in
· vulnerable neighborhoods.
As the 1992 National Law Journal
article reported, racial disparities also
are apparent in enforcement policies for
environmental laws; but other than "pat
tern or practice" administrative Title VI
cases that remain unresolved, there is
little legal activity on this issue. In the
area of contaminated properties, some
communities have become actively
involved in government-sponsored
brownfields initiatives or have aggres
sively campaigned for relocation of their
communities, and a few toxic tort cases
have been brought. Cleanup and rede
velopment of abandoned contaminated
land is a difficult area because federal
and state authorities have significant dis
cretion in cleanup remedies.
A thoughtful collaboration between
civil rights and environmental law attor
neys could result in dramatic improve
ments in the lives of millions of families
living in toxic hot spots and contaminat
ed areas. National priorities have shifted
almost exclusively to concerns over
national security, however, and critical
funding sources have dried up.
Wholesale and unaccountable devolu
tion of authority to local levels accom
panies increasingly narrow
interpretations of civil rights and consti
tutional laws at all levels of the judici
ary. As a result, the ability of dedicated
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activists to address the dire conditions in
environmental justice communities is
severely hampered. Environmental jus
tice offers the civil rights bar a unique
opportunity once again to unite with
grassroots activists and environmental
lawyers, to ensure a healthy recovery for
endangered communities and increased
quality of life for all.
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